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"Great  expectat ions" - 
directors dut ies in the age 
of Coronavirus
ONE REMARKABLE CHANGE WHICH HAS OCCURRED AS A 
RESULT OF THE CORONAVIRUS PANDEMIC IN THE UK, IS 
THE LIGHTENING SPEED BY WHICH THE UK PARLIAMENT 
HAS PASSED THE CORPORATE INSOLVENCY AND 
GOVERNANCE ACT 2020 (THE ACT), WHICH RECEIVED 
ROYAL ASSENT AND THEREFORE PASSED INTO LAW ON 25 
JUNE 2020.  

The objective of the Act has been to provide the flexibility 
and space in which UK companies can continue to trade in 
the difficult economic climate that the UK currently finds 
itself in. It  also aims to alleviate some of the pressure that 
directors of limited companies would have no doubt felt in 
recent months.

In this art icle, Holmes & Hills' commercial law solicitors 
focus upon the key measures in the Act and also provides a 
useful summary of directors? duties in the UK.  

Directors dut ies
The director of a limited company incorporated in the UK 
has an overall duty to act in the ?best interest of that 
company?. The Companies Act 2006 imposes certain 
general duties on a director as follows.

A director must:

1. Act within its powers.
2. Promote the success of the company.
3. Exercise independent judgment.
4. Exercise reasonable care, commerce, skill and diligence.
5. Avoid conflicts of interest.
6. Not accept benefits from third part ies.
7. Declare interest in proposed or exist ing transactions or 
arrangements with the company.

There are also other duties and obligations placed on 
directors from sources beyond the main UK company 
legislation, including fiduciary duties and also those 
imposed under other UK legislation, such as health and 
safety legislation, anti-corruption legislation and 
environmental legislation.

Consequently, directors? duties to their company has meant 
that the Coronavirus pandemic has placed directors in 
difficult situations, with regards to adhering to their duties 
and preventing the company from avoiding an insolvent 

liquidation or administration situation.

Wrongful t rading - what  has 
changed?
Historically, where a company is in financial difficult ies and 
is at risk of becoming insolvent, then the director?s duty 
shifts to having regard to the interest of the company?s 
creditors as a whole.  When a director knew, or ought to 
have reasonably known, a company would not avoid 
insolvent liquidation or administration, he or she is under 
the duty to take every step which a reasonably diligent 
person would take to minimise potential losses to the 
company?s creditors.  

If a director has failed to take such action, then they are at 
the risk of wrongful trading which carries with it  unlimited 
personal liability.  

You can see how the wrongful trading provisions may have 
caused directors a considerable amount of stress in light of 
Coronavirus. 

A key feature of the Act has been the suspension of the 
wrongful trading amendments in the Insolvency Act 1986.    
The suspension applies in relation to a company?s financial 
posit ion during the relevant period, being the period 
beginning 1 March 2020 and ending on 30 September 2020.   
This provision should give many directors a breathing space 
to consider their company?s financial posit ions in light of 
Coronavirus.  

Please be aware however that this wrongful trading 
suspension is not available to directors of financial services 
firms, such as insurance companies and banks.  

In assessing what contribution, if any, a director is to make 
to a companies? assets, when considering that directors 
liability for wrongful trading, the Court is to assume that 
the person is not responsible for any worsening of the 
financial posit ion of the company during the relevant 
period.  

Therefore, the provisions of the Act do not take away the 
directors? duties to act in the best interest of the 
companies? creditors but minimises that individual 
director?s personal liability.  
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New moratorium
The Act also introduces a new moratorium intended to 
provide companies with breathing space to explore other 
financial options for their survival.

Again, as with the wrongful trading provisions, financial 
services companies such as insurance companies and banks 
are ineligible for the new moratorium provisions.  

A distressed company which can realist ically be rescued as 
a going concern, can obtain a 20 business day moratorium 
from creditor action enabling it  to consider viable 
restructuring options or to seek new investment.

The moratorium can be extended by a further 20 business 
days thereafter but any further extensions will require the 
consent of the Court or the company's creditors.  

The moratorium also imposes restrict ion on what the 
company and its directors may do (unless the necessary 
consent is obtained).

Need advice?
As you can see, the above two measures are just some of 
the ways that the UK Government is trying to assist UK 

companies in surviving the difficult economic situation 
arising from the Coronavirus pandemic.  

Directors have considerable duties at any t ime and which 
have been particularly pulled into focus in the current 
Coronavirus crisis.   To the extent that you are a director of 
UK limited company and require any further advice 
regarding the current UK legislation, or wish to discuss 
your director?s duties in the relation to the pandemic, then 
please do not hesitate to contact Holmes & Hills' team of 
commercial solicitors.
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Reducing staff  numbers: 
the advantages to 
employers of using 
Set t lement Agreements
AS THE FALLOUT FROM THE CORONAVIRUS PANDEMIC 
CONTINUES, THERE ARE MANY EMPLOYERS THAT MAY 
HAVE TO CONSIDER, OR CURRENTLY ARE CONSIDERING, 
MAKING REDUNDANCIES. 

Where this is a possibility, it  is prudent to take early advice 
from an employment lawyer on the procedures to follow so 
as to minimise the risk of future disputes or claims 
result ing from a badly handled redundancy process.

Advantages of employment 
set t lement agreements for 
employers
Certainty and protect ion

A properly drafted Sett lement Agreement which fully 
complies with the relevant legislation will ensure that all 
potential employment related claims (unfair dismissal, 
wrongful dismissal, discrimination etc.) are irretrievably 
waived and deemed to be sett led in return for the 
compensation paid.

Control and t ime 

Managing contract terminations via this process can save 
t ime and allow employers to feel more in control of the 
process. Employees who agree to depart with a Sett lement 
Agreement will not subsequently need to be included in 
t ime consuming consultations which can become a 
distraction to the running of the business, at a part icularly 
difficult t ime.

A Sett lement Agreement may include post termination 
restrict ive covenants, intended to limit (for a period of 
t ime) the employee?s ability to work for a competitor; this 
may be particularly important for your business as you 
manage an employee?s departure whilst maintaining 
business/client relations.

Resolving exist ing disputes 

A Sett lement Agreement can also be used to sett le other 
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disputes raised during disciplinary or grievance procedures, 
again reducing the risk of these escalating or ending up in 
Court. Employees often find that accepting a Sett lement 
Agreement can also be advantageous; tax rules governing 
compensation on termination can provide for payment 
without deduction.

From the employee perspect ive
Settlement Agreements are mainly utlisied to protect the 
current and future posit ion of employers, however, they 
are not without their advantages for employees also.  
These include:

Compensat ion payments under Sett lement Agreements 
are often more favourable than termination following 
ordinary redundancy.

Employees can often inf luence the wording of any 
reference which is then incorporated into the terms of the 
sett lement and must therefore be adhered to by the 
employer when approached by future prospective 
employers. This can be important where an employee is 
leaving ?under a cloud? or in circumstances where a 
reference might not otherwise be provided.

Sett lement Agreements usually contain a confident iality 
clause which can favour both employer and employee, 
meaning a departing employee can often ?save face? and 
influence any announcement issued to colleagues.

The above can therefore provide for a situation where an 
employee leaves promptly, amicably and without the risk of 
future recourse for the employer. 

ARTICLE BY DAVID DIXEY

In a previous art icle 'Holiday pay and overtime - know your 
entit lement' I considered new cases clarifying an 
employer?s obligation regarding proper calculation of 
holiday pay, in part icular in circumstances where regular 
overt ime (including voluntary overtime) is paid.

In 2019 we considered the case of East of England 
Ambulance Service NHS Trust -v- Flowers which confirmed 
that employers should include voluntary overtime (where 
an employer is not obliged to offer the overtime and the 
worker is not obliged to work it) in holiday pay calculations 
in respect of paid leave under the Working Time Directive 
(WTD).

Although the Court of Appeal appeared to clarify the issue 
last year, in early 2020 the UK Supreme Court granted the 
NHS Trust permission to appeal. We will report on the 
outcome of the ?Flowers? appeal in due course.

Holiday pay - no f ixed hours or 
pay
From 6 April 2020, the reference period to be used when 
calculating holiday pay for workers without fixed hours or 

pay increased from 12 weeks to 52 weeks. This is intended 
to ensure workers who do not have a regular working 
pattern throughout the year are not disadvantaged by 
having to take holiday at a quiet t ime of the year when 
their weekly pay might be lower.

If a worker has not been employed for 52 weeks employers 
should use however many complete weeks of data they 
have as the reference period. The reference period must 
only include weeks for which the worker was actually paid. 
Where there are gaps, the employer should include earlier 
weeks, subject to an overall capped period of 104 weeks.

The calculation of holiday pay (part icularly where voluntary 
overtime is concerned) currently remains under review by 
the Courts.  If an employer is unsure, they should consider 
taking advice. Where businesses regularly offer paid 
overtime as a means of managing resource and capacity, 
they should ensure overtime is adequately defined within 
staff contracts.

ARTICLE BY DAVID DIXEY

EMPLOYMENT LAW

Holiday pay reference periods for 
workers with no f ixed hours or pay

EMPLOYMENT LAW

https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/
https://www.holmes-hills.co.uk/news/2019/august/holiday-and-overtime-pay-know-your-entitlement/


Contracts in the t ime of 
Coronavirus
THE UNCERTAINTY OF THE CURRENT WORLD IS 
UNDERSTANDABLY CAUSING MANY BUSINESSES TO 
REVIEW THEIR CONTRACTUAL ARRANGEMENTS WITH THEIR 
SUPPLIERS, CUSTOMERS, DISTRIBUTORS AND COMMERCIAL 
PARTNERS.

Commercial contracts that were negotiated at a t ime when 
?pandemic? was more likely to be the t it le of the next 
Hollywood disaster movie are now being dusted off and 
scrutinised closely.

Law firms are receiving many enquiries from worried 
clients regarding commercial contracts, and as a 
profession, we are here to help UK businesses get through 
this very difficult t ime as unscathed as possible.

This art icle aims to provide practical guidance to those 
reviewing their contractual arrangements closely in light of 
Covid-19.

An example case study**
A client runs an owner managed business based in East 
Anglia. The business sources fabric from several suppliers 
within the UK that it  uses to make high quality shirts. Those 
shirts are distributed to several London based customers 
including designer brands and department stores.

Sales of the shirts in London stores have dropped 
considerably since the outbreak of coronavirus. The client is 
concerned what the business? posit ion is in respect of its 
supplier and distributor contracts.

Contract  review

Firstly, we would recommend to any client in a similar 
situation to the case study, to get hold of the relevant 
contracts for the commercial relationships they are 
concerned about. For many businesses, this will mean 
contacting their solicitor or other business advisors to 
obtain a full and final copy.

Our shirt maker business has several supplier and 
distributor contracts which it  wishes to review. Particularly 
the decrease in shirt sales has meant that the business? 
distributors are seeking to terminate existing contracts, 
and similarly our client is seeking to terminate its contract 
with its fabric suppliers.

Can I simply terminate a commercial 
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contract?

The answer to this is, it  depends!

Every contract will have been negotiated and agreed on 
individual commercial circumstances. We strongly advise 
businesses to obtain specialist legal advice when reviewing 
their contractual arrangements, and certainly before 
seeking to terminate any contracts.

Force Majeure

Force Majeure is a boiler-plate clause that is very rarely 
negotiated between lawyers and is contained in most 
commercial contracts. The clause aims to protect the 
part ies from a breach of contract claim if they are unable to 
perform their obligations under the contract due to events 
that are outside their control. The clause will often provide 
for the suspension of the performance of the contract 
while the force majeure event continues, enabling the 
part ies to resurrect the contract once the event is over.

English law has no rule regarding force majeure. This 
means that if there is no force majeure clause in your 
contract, then you cannot rely on force majeure at common 
law or in statute.

Some force majeure clauses will specifically mention 
?pandemic? as a force majeure event, some may not. 
However, the unforeseen nature of the disruption that 
Coronavirus has caused to our lives and businesses is the 
type of situation that force majeure is designed to apply to.

Whether the force majeure clause specifically lists 
?pandemic? as an event, does not automatically mean that 
performance of the contract can be suspended or delayed. 
Often, the event must have a certain level of impact to be 
triggered, for example, the event must ?prevent?, ?hinder? 
or ?delay? performance of the contract.

You can therefore see how whether force majeure is 
triggered by Coronavirus depends upon the facts of the 
individual case and the impact in the context of the 
contract.

Frustrat ion

Unlike force majeure, frustration is a common law doctrine. 
However, as with force majeure,frustration requires more 
than simply an event to be invoked - it  applies when 
performance of the contract has become legally or 
physically impossible through no fault of the part ies.
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A frustrated contract ends automatically and immediately, 
without any action by the part ies, who then have only 
limited rights to redress.

The bar is therefore high for this doctrine to be invoked, 
and again, you can see how the individual facts of a 
contract will be paramount in determining its applicability.

There are other options which part ies to a contract may 
wish to consider.

Terminat ion

Most contracts will contain provisions which allow the 
contract to be terminated in certain circumstances, or by 
the provision of a certain notice period. However, a party 
should consider the consequences, both practical and legal, 
before giving a termination notice to the other party as, 
depending on the importance of the contract, the impact 
on their business could be significant.

In addit ion, under English law, wrongful termination of a 
legally binding contract constitutes a repudiatory breach of 
contract by the terminating party, the financial 
consequences of which are usually significant for the 
?wrongfully? terminating party.

Variat ion

To the extent possible under the terms of a contract, and if 
the part ies agree, then variation or re-negotiation of a 
contract could be a possible option. The parties should seek 
to comply with any relevant requirements of the contract, 
such as recording any variation in writ ing, and carefully 
consider the long-term impact of any proposed change. 
Accurate record keeping is therefore essential.
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Changes to off  payroll 
working rules (IR35)
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responsible for determining the tax status of contractors.

Truly self-employed individuals will continue to be 
responsible for their own tax arrangements; the rule 
changes are intended to apply to contractors who, but for 
their PSC intermediary would, on a day to day basis, be 
indistinguishable from employees of the organisation. 
Contractors who tend to work for one client, attend the 
same premises daily and follow the client?s rules and 
procedures are likely to be taxed in accordance with IR35.

The rules are not changing for those contractors providing 
services to small businesses, which are defined as 
businesses meeting two or more of the following 
condit ions:

BUSINESSES THAT REGULARLY USE CONTRACTORS 
WORKING THROUGH A PERSONAL SERVICE COMPANY (PSC) 
INTERMEDIARY SHOULD BE FAMILIAR WITH IR35 
LEGISLATION THAT PERMITS HMRC TO TAX CONTRACTORS 
WHO WORK THROUGH SUCH AN ARRANGEMENT AS IF 
THEY WERE IN EFFECT EMPLOYEES OF THE END CLIENT.

Several years ago, the rules were changed placing the onus 
on public sector organisations to check the proper tax 
status of contractors retained within the organisation and 
tax them appropriately. Prior to this the onus was on the 
contractor to make this decision.

From 6th April 2020 the rules applicable to the public 
sector will be extended to some businesses within the 
private sector, namely medium or large sized non-public 
sector businesses and organisations, which are now 

1. An annual turnover of not more than £10.2million;
2. A balance sheet total of not more than 

£5.1million;
3. Not more than 50 employees.

In respect of small businesses meeting the above criteria, 
the onus will remain with the contractor to decide their tax 
status. Businesses that are classed as ?medium or large 
sized organisations? will need to ensure full understanding 
of the rule changes to avoid potential investigation by 
HMRC. In recognising that the rule change may create 
difficult ies and administrative burden for businesses, the 
government has indicated that:

1. Businesses will not have to pay penalt ies for 
inaccuracies in the first year, except in cases of 
deliberate non-compliance;

2. Detailed guidance will be published by HMRC;
3. HMRC will increase awareness by producing 

webinars etc;
4. New information received from the changes will 

not be used to open investigations into Personal 
Service Companies in respect of past tax years, 
unless fraud or criminal behaviour is suspected.
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Get Expert  Employment 
Law Advice
For expert Employment Law advice 
covering issues such as:

- redundancy, 
- sett lement agreements, 
- dismissal, 
- ret irement, 
- disciplinary procedure, 
- enforcing restrict ive covenants, 
- employment contracts and more, 

call David Dixey, Employment Law 
specialist  at Holmes & Hills Solicitors.

David Dixey
T 01376 320456
E dd@holmes-hills.co.uk  
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with business owners and senior 
leadership teams across East Anglia.

Working in 
partnership

Expert legal advice and representation 
provided through a proactive and 
pragmatic approach from specialists 
across six offices in Essex and Suffolk. 
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